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. DECISION

DOCKET'NUMBER: 458290

L. STATUTORY PROWSION( S) AND ISSUE(S) OF LAW:

MGL Chapter 151A, §§24(a) & 1(a} & 1(s) - Whether the claimant was pmd sufﬁc1ent wages It m
the base period to be eligible ; for benefits. .

MGL Chapter 151A, §§ 2& l(k) Whefther the claimant performed services as an employee and

such services consntute employment

1.  FINDINGS.OF FACT: - S Y

1 . The claimant performed_ services under an 0perat|11g Agreement that he s1gned with

FedEx Home delivery between 2001 and 2006. The contract purported to makethe -
cla:rmant an independent contractor m the performance of these services. S

2 The claimant ceased performing these services in December of 2006 and filed anew -
claim for benefits on 12/8/06. :

-3 . The claimant’s basé penod was thereby estabhshed as ‘che penod 1 1 06 through 12-2-06.
The cla:.mant had earned $52, 576 38 for services rendered to FedBx during this penod :

4. . Onl- 2-07 ﬂle DlVlSlOIl made a monetary determination and concluded that the claimant
was not eligible for benefits. The claimant had had no wages during his base period from
- ~any other soutce* -and-the: Bivision-determined that the-snms paid to-him by FedEx were-
-not wages within the meamng of Chapter 15 1A.
- 5. The elalmant app ealed the monetary determmatron
6. The claimant performed all of his services to Fed Ex wﬂhm Massachuset‘ts
7 FedEx has operating faeﬂmes and regular employees within ‘Massachusetis.

8. The pnmary activity of FedEx is the p1ok up and delivery-of pa:roels and envelopes to
buginesses and res1dences
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To that end FedEx employs dnvers/dehvery persons on a routine basis to carry out its

busmess

The ¢laimant was engaged by FedEx to perform the same functions as those employees
who were on its payroll; his duties required him to pick up packages at 2 FedEx facility

each morning and to deliver all of the packages to the designated destinations prior to the
end of the business day. FedEx determined the number and type of packages that were -
designated for dehvery ona glven day. :

Although FedEx. permztted the claimiant to decide on his route and the timing of the
delivery of most packages, in order to do his work efficiently he bad to rely on a system.,

- of packagé numbering and loading that FedEx had worked out. The packages were -

already humbered and ordered for loadmg on his truck when he arrived each morning; he -
routinely followed the FedBx system in order to complete his deliveries within the t]me o

" allocated for that purpose.

Fed.Ex prowded the claimant w1th an optlcal scanmer that he used to scan/read bar codes
on the various packages; this system confirmed delivery and tracked the time of delivery:

_The claimaent was not required to use this system; he had the option to maintain such
records mamually, but he found it was 1mposs1b1e to do hzs job with the allotted time
‘unless he utlhzed the scanmng systerh.

FedEx did not require the clalmant to appéar at its facility at a parucular timeeach . -.
morning. However, it did require him to have his truck fully loaded and to depart from: -
its facility by 9 AM each day: Thzs effectively determined the clanna.nt’s start time eachr

FedEx pald the claimant flat fees for the delivery of each package depending on the type: '.

“of package. ‘The claimant was not paid an hourly rate for his-services. Hé eamed the per:

package fee regardless of the time he spent in making deliveries. The claimant was not ;
required to track and réport his time spent in performing his duties except to the extent

Other than the sca:nmng reports which track tims and place of dellvery the clalma.nt was .
not required to submit any additional reports to FedEx

- The claimant was reqmred under the Operating Agreement to mvest in the purchase of

delivery truck. e was not reimbursed directly for that cost, or for operating and .
maintenance expenses. FedBx did however require that the truck be of'a cértain type and
mamzfacture and installed FedEx logos and paint on the exterior of the vehicle, and ..

FedEx prowded standards for maintenance that the claimant was requ:l:red to ebserve

h
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17. * The claimant was required to wear a uniformi hearhlg FedBx logos while performing his
services.

18. * The Operating agreement required the claimant to pay the cost of insurance on his veh'iole
- and workers compensation insurance; however the carriers for these coverages were
* dictated by F edEx. ) :

19.  The Operating agreement was for a set terrn The claimant was not free to ternnnate the
agreement at will prior to the expiration of the term. During the life of the Operatmg
agreement the clalrnant was not ﬁ-ee to perform sirmilar package dehvery services for

- athers. : .

20,0 - The elalmant .reeelved a one week mandatory training prior to"lﬁiﬁgﬁeﬂﬁedfto'hegh
performing services. FedEx instructed him on how to conduct himself in his-dealings
'Wlth customers and msh’ucted him on What to say when making dehverles

| 21, - FedEx detennmed the prices.the clannant could charge 2 customer for dehvery ofa
LR package and FedEx spec1ﬁed the tlme certain packages had to be delivered.

92. The cla:rmant at one time had hada busmess and had reported his income as a sole
propnetor holding hrmself out as prowdmg dehvery of food items for a fee. .

“

"M’ CONCLUSIONS & REASONING:

. Only the claimant attended the hearing, Therefore the above ﬁndmgs of fact are based
excluswely on the ela:rnant’s direct testimony. - : i

i Whether thestms of money paid to the clazmant by FedIEX during the base permd ofhis. cla:rm
constitute “wages™ within the meaning of Chapter 151A and thetefore can be used to establish

monetary eligibility for a claim under the prov1s1ons of Section 24(a) & 1(a) of the. Law hlnges o

" “om whether or ot that conpensation was paid for services rendered within an ‘employer

employee. relatlonshlp as deﬁned by Section 2 of the Law.

Seetlon 2 prowdes as fo]lows

Secrzon 2. Service performed by an mdzvzdual except in suck cases as rhe context of this chapter
otherwise requires, shall be deemed to be employment subject to this chapter irrespective of
whether the common-law relationship of master and servant exists, unles.s' and until it is shown fo

the satisfaction of the commissioner z‘hat—
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(a) such individual has been and will continue to be free from control and direction in _
connection with the performance of such services, both under his contract for the performance of
service and in fact; and ' ‘

(b) such service is performed either outside the usual course of the business for which the service
is performed or is performed outside of all the places of business of the enterprise for which the
service is performed; and - ' ' c

: (c)'sﬁck individual is cusrohzarz'ly engaged in an z‘ndependenz‘l’y established trade, occupation,
profession or business of the same nature as that involved in the service performed.

The failure to withhold federal or state income taxes or to pay. workers compensation premiums

. with respect to an individual’s wages shall not be used for thé purposes of making a ) :

. determination under this section. An individual’s exercise of the option to purchase insurance as '
* permitted by subsection (4) of section 1 of chapter 152 shall not be used for purposes.of making - - -
a determination under this section. . ' : . S o

Whoever fails to treat an individual as an employee aecording to this chapter shall be punished .
- as provided in section 47. Nothing in this section shall limit the availability of other remedies gt
+ law or in equity. o _ : :

The burden of proof under Section. 2 rests with the party seeking to negate an employer-

. employee relationship. Séction 2 essentially presupposes that services are performed within an
employer-employee relationship unless the three tests.contained in Subsections (a), (b) and (¢) . - -
are all shown to be true. ' - ‘ R S

Tn this ¢ase, based on the above findings of fact, only subsection (c) was shown to be true,’ The
. claimant had a prior history of operating an independent trade or business involving the -
" distribution of packages of food stuffs; such 2 profession was “of the same nature” as the
: services he performed under this arrangement. o

~ Subsection (B Will be ﬁfbi?éﬁ”{fﬁé“if'ﬂi‘é'é'éfﬁéé's'ﬂi’é"’éiﬁifﬁa’ﬁf'féffoi-’ﬁiéd' \ére perfotmed either ™™

. “outside the usual course of thé business” of FedEx or “outside all places of business” of FedEx.
The services performed by the claimant for FedEx —package deliveries — were clearly within the
usual course of business of FedEx. They Were also not performed “outside all places of business
of” FedBx; the claimant was required fo go to a FedEx facility gach moming to pick up his day’s
allotment of packages. : : ' : '

Finally, Subsection (a) was not proven to be true. The claimant was not free of direction. and
contro]l in the performance of his services. He was required to use 2 truck decorated with the
FedEx colors and logo and to wear a FedEx uniform. The employer frained him fo actina
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certain way in dealing with custorners and instructed -him on what he could and could not say.
FedBx determined what packages were to be delivered each day and for all practical parposes
determined the order and timing of delivery. The claimant was not free to perform similar
services for others. Although there was some flexibility in the timing of his departure in the
moming, FedEx required him to begin by 9 AM and expected him to complete the delivery of all
packages by the end of the work day. For practical purposes he was required to use 2 scauner to

" . . read bar codes; that system tracked his activities and reported them to FedEx minute by minute.

The employer reserved the right to demand that certain packages be delivered at fixed times
designated by FedEx. The claimant was not free of “‘control and direction”. ‘

The services performed by the claimant for FedEx Wérelperformed within an employer-employee
relationship within the meaning of Ssction 2. The $52,576.38 in compensation paid to the
: claimant by FedBx for services rendered during 2006 therefore were wages within the meaning

.. of Section 24(2) ahd 1(a).

;- Those wages can bé used as the basis for the claimant’s monetary eligibility on his clarm filedon ..
12/8/06. : - .
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1V, DECISION:
. The detenniﬁation is reversed.

The compensation the claimant received for services that the claimant performed for FedBx
duting the base period of his claim constltutes Wages paid in an smployer-employee relationship.

The claimant is monetarily eligible for beneﬁts based on. Wagss paid to him dunng the base
period of his cla:lm ‘

**N B ** Enter the compensation paid to the claimant for his services for FedEx during 2006°
intp the automated system as wages. Redetermine his monetary eli g1b111ty relying on those '
wages. :
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