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DECISION

DOCKET NUMBER: 444088

STATUTORY PROY ISION(S) AND ISSUE(S) OF LAW:

MGL Chapter 151A,Secs. 241(k) - Whether the individual(s) performed services as an
employee and such services constitute employment.

MGL Chapter 151A Sec 24(a)+1(z)-Whether the claimant was paid sufficient wages in the
base period to be eligible for benefits. '

1.

FINDINGS OF FACT:

. The claimant filed his claim for benefits o 3/8/06 (eff, date Sunday 3/5/06).

. The base period of the ¢laim was detormined to be the 52 weeks from 1/1/05 through

12/31/05.

. “The claimant reported wages from one employor (Fedes, Home Delivery-division of

Fedex Ground Package System Inc) during the base period. His most secent employment
began in May 2004 as a delivery driver and he was permanently separated on 12/21/05.

. “The cluimarl estimares wages (based on 4 form 1099 for 2003) as follows;

Quarter cnding.

331005 $15.369.00
6/30/05  $15.369.00
9/30/05  $15369.00
12/31/05  $15.369.00

Total $61,478.88
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5, The claimant, howcver, was notified that he was ineligible for benefits based on these
wages as the cmploying unit reported that the ¢laimant was an independent contractor
{sclf-cmployed) and was not considered an employee covered by the unemployment
system within the meaning of Section 2 of the Law. '

6. The claimant appealed his ineligible monetary determination in a titmely manner,

7. The claimant applied for work as a delivery driver for this private nationwide
mail/package delivery sorvice from an ad in the paper. The work was based out of the
company*s Northboro Ma. warehousc..

8. The claimant was informed at time of application that o would have to sign an
independent contractor agreement for this wotk, He would not bo considered 4n
employee, no Laxes would be taken out of his pay, be would be issyed a foro 1092 for tax
reporting purposcs, and he would not be entitled to any benefity such 25 paid vacations,
holidays, vacations, ctc., and no insyrance benefits wonld be available, The claimant
accepted this offer.

9, The work required a togular valid driver’s license,

10. The independent contractor agreement required a 30 day notice of termination by either
party, but the agreement cited several instances of misconduct which would give the
company the tight to discharge the claimant for canse..

11. The claimant was also required to provide his own delivery vehicle for the work.
However, Fedex dictated where be would lease the vehicle, what the vehicie size and
specification requirements would be, and the claimant would have to have the company
logo on the vehicle identifying the company. -

12. The vehicle also had use Hmits, The claimant could.not use it to deliver mail-for any
other entity while on duty for the company and he could not usc the vehicle for personat
reasons unless the company logo was covered or removed from the vehicle first.

13. The claimant was not covered by Workmen's Compensation ingurance by the company.
He had to purchase his own liability insurance for the work and the vehicle. The
company referred him to a specific company for this (Protective Insurance).

14. The claimant was given 2 weeks of training for his duties. This trining was directed
through the company. However, he was paid as an employee of a temporary sgency
(ADECCO) during this period, and he would remain with this agency until a delivery
route became available. At that point, he became independent.
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15. The claimant’s pay was a percentage based on delivery geographical areas, freqaency of
deliverics, number of packages sotied, loaded, and delivered, mileage, and time for same.

16. The company established the rates and required the claimant to submit a daily work
report verifying the deliveries.

17. The claimant had 1o rent (§21.50 per week) an electronic scanning device provided by the
company which he used to record work start and end times as well as package deliveries.
He recetved a weekly “settlement” check for payment.

18. The claimant had to report to the Northboro warshouse daily by 6AM to pick up and load
his packages and get his assignments for the day. He had to be on the road by 8:30AM.
He continved working until done with his deliveries. His supervisor at the warehouse
provided the instraction for this (vehicle route plan, order of stops), The company
supervisors could change the defivery locations/routes s needed despite the potential for
these changes to effect the claimant’s income.

10, The claimant was reguired to attend safety meetings as scheduled on work days (usually
7:30AM) conducted by the senior tetminal manager.

20. Mail customers contacted the company for service, not the delivery drivers.

21. IF abser or if he wanted (o lake time off, he claimant would cell in and ho or the
company would have to provide a replacoment driver for this period. The claimant
received no compensation during these absences. He had to pay a fee of $17.00 per
week 50 he could take 2 weeks vacation per year. This fee went to the company to cover
the cost of a replacement driver,

22, The claimant had to purchase and wear company uniforms with the company logo on it.
The company govemned the uniform standards.

25, The claimant had to adhere w the company Code of Conduct while engaged in this work.

24, The cluimant did not establish an independent business while he was a delivery driver
and had po other “clients” for which he performed similar work.

M. CONCLUSIONS & REASONING:

The employer was invited to the hearing as a witness only, but did not attend. The claimant and
his representative were present. The DUA Status Dopt was invited but did pot attend.
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Fedex Home Delivery, a division of Fedex Ground Package Systems Inc., is a private nationwide
mail/package delivery service. :

"The claimant was cigaged as a delivery driver to deliver packages to customers of the company
in furtherance of the company’s business. The claimant worked from the: com pany’s Northboro
warehouse each day.

Under Section 2 of MGL Chapter 151 A, services shall be dccmed to be employment subject to
this chapter untess all three, of the following criteria are met:

{a)-Such jndividual has been and will continue to be Tree from.control-and-direction in.
" conncetion with the performance of such services, both under his contract for the

performance of service and in fact; and

(b) Such service is performed either outside the usual conrse of the business for which the
sérvice is performed or is performed outside of all the places of business of the enterprise
for which the service is performed: and

(c) Such individual is customarily engaged in an independently established trade, occupation,
professior or business of the same nawre as that involved in the services performed.

Although the claimant was hired as an independent contractor, was jssued a form 1099 for tax
purposes, had no benefits, had to purchasc.his own vehicte for the work, and signed a written
contract to this effect when he began his period of work, the company provided training for the
position, directed the claimant where to purthase his vehicle and his liability insurance, directed
the size and type of vehicle, directed the claimant in his daily duties, reqgnired the claimant to use
company logos on the vehicle, company uniforms, company scanming eguipment (o record his
daily work, required attendance al meetings, set the rates fot his potential eamings, could change
daily assignments as needed, and had the right to tarminate the claimant for issues of misconduct
per the cotapany code of conduct and writien contract without liability.

Jhuhimmtdiinmamﬂhh‘hisﬂwmompanxmmmﬁaﬂdnidmma.uy_athcr
il cliewts, The company also limited the professional and personal use of the claimant’s
vehicle despite his vehicle lease staws.

Therefore, the claimant’s services mbst be considered to have been under the direction and
control of the company, Since-the-Frstcritoria was not met, the 2™ and 3™ criteria need not be
addressed, and the claimanys-services do constitute employment within the meaning of Section 2
of the Law.

It follows that the monies paid to the claimant in the base period in the amount of $61,478.88
can be used 1o establish a cleim for benefits under Section 24{a)+1(a) of the Law,
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IV. DECISION:

The determination is reversed. The local office will take steps to revise the claimant’s monelary
determination to inclnde the above wages.
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